United States Court of Appeals 


for the Second Circuit 


BRIEF FOR 
APPELLEE 


f 
. 


fais, 1) fatal mek 
"76-1420 


To be argued bi 
BERNARD J. FRIED 


United States Court of Appeal 
FOR THE SECOND CIRCUIT 
Docket No. 76-1420 
UNITED STATES OF AMERI 


— 0 ns — 


KENNETH R. CHIN and ELIZABETH JANE YOUNG, 


ad aA,a 


ELIZABETH JAN! OUNG CHIN, 


TABLE OF CONTENTS 


Preliminary Statement 


Statement of Facts 
1. The Search Warrant 
2. The First Trial 
A. The Government’s Case 
B. The Defense Case . 
The Second Trial 


A. Motion to Dismiss Superseding Indict- 
ment 


B. The Government’s Case 
C. The Defense Case 
1. Appellant Chin’s Case 


2. Appellant Young’s Case 


ARGUMENT: 

PoINT I—The Search Warrant Was Properly Issued: 
The Supporting Affidavit Set Forth Probable 
Cause To Believe That The Firearm Was 
Located At The Union Street Apartment 


PoInT IIl—Neither The Doctrine Of Collateral Es- 
toppel Nor Double Jeopardy Barred Prosecu- 
tion Of Appellant Young On The Superseding 
Indictment 


PoINT I]1—The Instructions Of The District Court 
Were Correct 


PAGE 
PoINT I1V—There Was Sufficient. Evidence To Sus- 
tain Crin’s Conviction 


CONCLUSION 


TABLE OF CASES 


Ashe v. Swenson, 379 U.S. 436 (1970) 
Bastida v. Henderson, 487 F.2d 860 (5th Cir. 1973) 


Curley \. United States, 160 F.2d 229 (D.C. Cir.), 
cert. denied, 331 U.S. 837 (1947) 


Dandreu v. United States, 7 F.2d 861 (8th Cir. 1925) 
‘nn V. United States, 284 U.S. 390 (1932) 


hom v. United States, 407 F.2d 190 (9th Cir. 
19FS8) 


g V. United States, 351 F.2d 242 (9th Cir. 
1965), cert. denied, 383 U.S. 950 (1966) 
Glasser V. U>.:ted States, 315 U.S. 60 (1942) 43, 46 
Hamling Vv. United States, 418 U.S. 87 (1974) 
Huddleston Vv. United States, 415 Us. 814 (1974) 


T 


Illinois v. Somerville, 410 "'.s. 458 (1972) 


Kepner V. United States, 195 U.S. 100, 24 S.Ct. 797, 
49 L.Ed. 114 (1904) 


McAbee v. United States, 434 F.2d 361 (9th Cir. 


People v. Sirhan, 494 P. 2d 1121 (S.Ct. Cal., en bane, 
1972), cert. denied, 410 U.S. 947 


Rosencrans V. United States. 165 U.S. 257 (1897) 
Sealfon v. United States, 332 U.S. 575 (1948) 


Sgro v. United States, 287 U.S. 206 (1932) 


Siden v. United States, 9 F.2d 241 (Sth Cir. 1925) 

Stone v. Powell, — U.S. —, 96 S.Ct. 3037 (1976) 

United States v. Alfonso-Perez, 535 F.2d 1362 (2d 
Cir. 1976) 


‘nited States v. Archer, 355 F.Supp. 981 (S.D.N.Y. 
1972) 


‘nited States v. Boyd, 422 F.2d 791 (6th Cir. 1970) 
nited States v. Cioffi, 487 F.2d 492 (2d Cir., 


‘nited States v. Craven, 478 F.2d 1329 (6th Cir.), 
cert. denied, 414 U.S. 866, rehearing denied, 
414 U.S. 1086 (1972) 

‘yaled States v. Dauphinee, 538 F.2d 1, 5 (1st Cir 
1976) 

‘nited States v. Geaney, 417 F.2d 1116 (2d Cir.), 
cert. denied, 397 U.S. 1028 (1969) 


‘nited States v. Giacalone, 541 F.2d 507 (6th Cir. 


United States v. Goldstein, 479 F.2d 1061 (2d Cir. 
1973), cert. denied, 414 U.S. 873 (1973) 
United States v. Gonzalez, 488 F.2d 833 (2d Cir. 

1973) 
United States v. Guillette, Docket No. 76-1041, Slip 
op. 6099 (2d Cir., December 20, 1976) 


United Siates v. Jacobson, Docket No. 76-1345, Slip 
op. 1021 (2d Cir., December 17, 1976) 


United States v. Jones, 481 F.2d 653 (2d Cir. 1673) 
on 


ov, 37, 3 9 


United States v. Karathe~os, 531 F.2d 26 (24 Cir.), 
cert. denied, — U.S. —, 96 S.Ct. 3221 (1976) 


iv 


PAGE 
United States v. Kirk, 534 F.2d 1262 (8th Cir. 1976) ‘19 
United Sic ; v. Kramer, 289 F.2d 909 (2d Cir. 


DEER. tan, winseRitgreia Gk awed Gin eke seeate ea eens 32, 33 
United States v. LaVecchia, 513 #¥.2d 1210 (2d Cir. 
ya Fast ROE aT ONL gees ee pee 26 
United States v. Lucarz, 430 F.2d 1051 (9th Cir. 
OEE. AUER a ern dels COR wea saws Vem eee 23, 24 
United States v. McGowan, 385 F. Supp. 956 (D. ~ 
ks ME: Wide adie s San sae ae bok ss eRR 28, 29 


United States v. Mallah, 503 F.2d 971 (2d Cir. 1974) 32 
United States v. Maybury, 274 F.2d 899 (2d Cir. 


RON. Fic ak cokes ek SR os dete 380 
United States v. Mendoza, 487 F.2d 309 (5th Cir. 

BE oe Ke ae crane eves Mea eae ele se 25 
United States v. Monica, 295 [F.2d 400 (2d Cir. 

1961), cert. denied, 368 U.S. 953 (1962) .... 49 


United States v. Mulligan, 488 F.2d 732 (9th Cir. 
1973), cert. denied, 417 U.S. 930, 94 S.Ct. 2640 


CTO) cc ndvenue te dachipbawbedwansne vere gs 23 
United States v. Nichols, 89 F. Supp. 953 (W.D. Ark., 
PE ue ede ats Fade ae eae ey aaa mee 23 


United States v. Perez, 22 U.S. (9 Wheat) 59 (1824) 28 


United States v. Rahn, 511 F.2d 290 ,10th Cir. 
1975), cert. denied, 423 U.S. 825 (1976) ... 21,24 


United States v. Rappaport, Docket No. 76-1291, a 
Slip op. 428 (2d Cir., November 4, 1976) .... 45 


United States v. Rosenbarger, 5386 F.2d 715 (6th 
Gi SIO). ich cewek bucae ede ensba keke ticesas 19 


United States «. Samson, 533 F.2d 721 (1st Cir. 


PAGE 
United States v. Scott, 464 F.2d 832 (D.C. Cir. 1972) 31 
United States v. Sevier, 539 F.2d 599 (th Cir. 1976) 19 


United States v. Steeves, 525 F.2d 33 (8th Cir. 1976) 19, 
20, 22, 25 


United States v. Taylor, 464 F.2d 240 (2d Cir. 1972) 49 


United States v. Van Ert, 350 F Supp. 1339 (E.D. 
Wis., 1972) 


Ruited States Court of Appeals 
FOR THE SECOND CIRCUIT 
Docket No. 76-1420 


UNITED STATES OF AMERICA, 


Appellee, 
—against— 


KENNETH R. CHIN and ELIZABETH JANE YOUNG, 
a/k/a ELIZABETH JANE YOUNG CHIN, 
Appellants. 


BRIEF FOR THE APPELLEE 


Preliminary Statement 


Appellants, Elizabeth Jane Young Chin' and Kenneth 
Raymond Chin, appeal from judgments of conviction 
entered on September 17, 1976, in the United States 
District Court for the Eastern District of New York 
(Mishler, C.J.) following a five day jury trial. Young 
was convicted of one’ count charging her with the un- 


* Appellants are husband and wife. At the time of the 
offenses alleged in the indictments, however, they were not 
married. For clarity’s sake, appellant Elizabeth Jane Young Chin 
will hereinafter be. described, by her maiden name, as Elizabeth 
Jane Young. 

*The jury found Young guilty of an additional count charg- 
ing her with the unlawful transportation of another firearm 
(another Armalite AR-180 semi-automatic rifle). At the time 
of sentencing, the verdict was set aside and that count was 
dismissed pursuant to Rule 29, Fed. R. Crim. Proc. An appeal of 
this dismissal was taken by the Government and was consolidated 
with appellants’ appeal of their convictions. This appeal, how- 
ever, is being withdrawn. 
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lawful transportation to New York (her state of resi- 
dence) of ¢ firearm (Armalite, AR-180, .223 caliber, 
semi-automatic rifle) which she had obtained in Cali- 
fornia, in violation of Title 18, United States Code, 
Section 922(a) (3). She was sentenced to a three year term 
of probation. Chin was convicted of two’ counts charg- 
ing him with aiding and abetting in the unlawful trans- 
portation to New York of a firearm (Armalite AR-180, 
.223 caliber, semi-automatic rifle) obtained in California, 
and the unlawful receipt of that firearm in New York, 
both in violation of Title 18, United States Code, Sec- 
tions 922(a) (3) and (2). Chin was sentenced to a three 
year term of probation on each count, the sentences to 
run concurrently. 


On appeal, appellant Young does not challenge the 
sufficiency of the evidence but raises essentially three 
issues: (1) whether there was probable cause to support 


a search warrant issued by the United States Magistrate 
(and related questions) ; (2) whether the district court’s 
denia! of appellant Young’s pretrial motion to dismiss 
the indictment on grounds of alleged double jeopardy 
and collateral estoppel was error; and (3) whether the 
district court correctly defined the term “resides” as used 
in 18 U.S.C. § 922(a) (3), and correctly refused to charge 
on the Congressional purpose of the statute (related to 
both contentions are claims concerning the exclusion of 
evidence). 


* The jury found Chin guilty of two additional counts charg- 
ing him with the unlawful transportation and receipt of anvuther 
firearm (another Armalite AR-180 semi-automatic rifle) This 
verdict was also set aside and the counts were dismissed pursuant 
to Rule 29, Fed. R. Crim. Proc. at the time of sentencing. An 
appeal of this dismissal, which was taken by the Government and 
consolidated with this appeal, is being withdrawn. Supra, note 2. 
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Appellant Chin raises, as to himself, the sufficiency of 
the evidence to support his conviction. He also joins 
Young in her point regarding the District Court’s charge 
on the meaning of “residence” and, in addition chal- 
lenges the district court’s aiding and abetting instruc- 
tion and its instruction on the elements of the transporta- 
tion count. Finally, he joins with Young on the search 
and seizure issue. 


Statement of Facts 


1. The Search Warrant 


On October 3, 1975 a search warrant was issued by 
United States Magistrate Vincent A. Catoggio, Eastern 
District of New York, authorizing any special Agent of 
the United States Secret Service to enter Apartment 4B, 
925 Union Street, Brooklyn, New York to search for an 
AR-180 semi-automatic rifle, serial number S-12585, 
being concealed there (A-19).‘ The warrant was issued 
on the basis of two affidavits signed by Special Agent 
Neal Findley of the Secret Service. In his first affidavit, 
Agent Findley stated that he had reason to believe that 
the weapon was being concealed in violation of 18 
U.S.C. §922(a)(6).* In part, his belief was based 


*“A” as hereinafter used refers to pages in Appellants’ Joint 
Appendix. ; 

518 U.S.C. § 922(a)(6) provides, that: 
“It is unlewful * * * 
(6) for any person in connection with the acquisition or 
at*-mpted acquisition of any firearm or ammunition from 
a tscensed importer, licensed manufacturer, licensed dealer. 
or licensed collector, knowingly to make any faise or ficti- 
tious oral or written statement or to fernish or exh; 
any false, fictitious, or misrepresented identi‘ ation, in 
tended or likely to deceive such importer, ma:iufacturer. 
dealer, or collector with respect to any fact material to the 
lawfulness or the sale or other disposition of such firearm 
or ammunition under the provisions of this chapter.” 
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upon an investigation which had disclosed that Young 
had purchased the rifle, in California, on July 29, 1975, 
by misrepresenting her address to be a Los Angeles resi- 
dence (A-13), when in fact she lived in Jackson Heights, 
New York. He further stated that shortly thereafter, 


loka 


on August 30, 1975, appellant moved to the Union Street 
address.* In his affidavit, Agent Findley also referred 
to the supplemental affidavit, which was then sealed, but 
has ultimately been substantially disclosed (A-15). In 


* Agent Findley’s affidavit provided, in pertinent part: 
1. An interview by Special Agents of the United Secret 
Service of Carl V. Copeland, Jr., a salesman at Coles 
Sporting Goods Store, Inglewocd, California, a licensed fire- 
arms dealership, wherein he stated that he sold the above- 
described firearm, serial number S-12585 for $270 to a 
person who identified herself as Elizabeth Jane Young on 
July 29, 1975. 
2. At the time of the purchase described in paragraph 1 
above, Copeland advised that Elizabeth Jane Young identi- 
fied herself by means of a California driver's license. 
N-3849891, which reflected her address to be 1555 6th 
Avenue, Los Angeles, California. Investigation by you 
deponent and other Special Agents of the United States 
Secret Service which revealed that on June 11, 1974, Eliza- 
beth Jane Young notified United States Postal Service at 
thorities in Los Angeles, California to forward al]! ma 
addressed to her to 3306 92 Street, Apartment 5L, Jackson 
Heights, New York. 
3. Further investigation by your deponent and other 
Special Agents of the United States Secret Service which 
revealed that on August 30, 1974, Elizabeth Jane Young 
notified United States Postal Service officials of a chang: 
of address to 925 Union Street, Apartment 4B, Brooklyn. 
New York. 
4. Investigation by your deponent and other Special Agents 
of the United States Secret Service which revealed that 
Elizabeth Jane Young presently resides at 925 Union Street, 
Apartment 4B, Brooklyn, New York. Such investigation 
included personal observation by Special Agent John Cunniff 
of the United States Secret Service of the premises above 
described, which revealed the name “Young” on the mailbox 
for Apartment 4B. 
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this supplemental affidavit, Agent Findley stated that 
the investigation related to the forthcoming official visit 
of Emperor Hirohito of Japan to the City of New York 
(A-15). As additional support for the issuance of the 
warrant, Magistrate Catoggio was informed that appel- 
lant had earlier resided with one Joanne - iyamoto and 
that Miyamoto and another (Mary Kochiyama), had been 
attempting to gain access to the Emperor. It was fur- 
ther disclosed that Miyamoto and Kochiyama were mem- 
bers of a Japanese led political organization known for 
its position opposing a security treaty between the United 
States and Japan. Kochiyama was also linked to vari- 
ous violent extremist groups such as the Black Panther 
Party and the Black Liberation Army (A-17). These 
circumstances, in the opinion of Agent Findley, sup- 
ported a potentially serious threat to the safety of a 
visiting head of state as defined in 18 U.S.C. § 3056. 


On October 4, 1975, the warrant was executed | A-24) 
and an arsenal of weapons and ammunition, including 
the described firearm, was found and seized. Included 
among the seized weapons were the four firearms which 
became the basis of the indictments in this case: both 
the original indictment filed on November 11, 1975” (A- 
21-33) and the superseding indictment filed on April 19, 
1976.* (A-31-35). 


*On November 11, 1975 a two count indictment was returned 
charging appellants with conspiracy to transport the four weapons 
from California to New York, in violation of 18 U.S.C. § 922 
(a)(3) [Count 1] and with the substantive viclation of trans- 
porting them [Count IT}. 

*On April 19, 1976, an eight count indictment was returned 
charging appellants with four counts of illegally transporting the 
weapons, individually, from California to New York, in violation 
of 18 U.S.C. §922(a)(3), and with four counts of illegally re- 
ceiving the weapons, individually, after they had been transported 
from California. Appellant Chin was charged, in each count 
with aiding and abetting either the transportation or receipt 
of the specified firearm, in violation of Title 18, U.S.C. §2. All 
eight counts were submitted to the jury with respect to Chin; 
however, only the four transportation counts were submitted with 
respect to Young. 
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On February 23, 1976, Chief Judge Mishler, upon 
submission of affidavits from all pa -ies, denied the mo- 
tion to suppress the evidence which was seized pursuant 
to the search warrant on October 4, 1975 (A-36-41). 
In doing so, Chief Judge Mishler reviewed the procedure 
followed in obtaining the warrant (A-36-39), and held 
that the first affidavit was sufficient to establish probable 
cause to believe that the gun would be found in the 
premises to be searched * and that, therefore, the alleged 
misstatements in the supplemental affidavit were incon- 


sequential. 


2. The First Trial 


A. The Government’s Case 


Upon the Government’s motion, a severance was 
granted and appellant Young, was tried first. (T. (1) 
78-79)."° Because this trial resulted in a mistrial on 
the substantive count and an acquittal on the conspiracy 
count, the evidence adduced at the first trial is briefly 
summarized. It is included only because of its relevance 
to Point II of Young’s brief on this appeal. 


Special Agent Patrick G. McCool, of the Secret 
Service, described the search of appellants’ apartment, 
on October 4, 1975, and identified three of the firearms 

*This sole reliance on the first (and completely unsealed) 
affidavit is inferable from the opinion of Chief Judge Mishler 
in which he set forth only paragraph 1-4 of this affidavit. By 
omitting paragraph 5 which had incorporated the Supplementai 
Affidavit, Chief Judge Mishler quite clearly based his holding 
only on the first affidavit. Moreover, a reading of the opinion 
further supports this conclusion. 

«“T. (1)” as used hereinafter refers to pages in the tran 
script of the first trial. The notation “T.(II)” will be used as 
reference to pages in the transcript of the second trial. 


seized (T. [I] 19-32)." Thereafter, Carl Copeland, Jr. 
testified that on July 29, 1975, while working at a sport- 
ing goods store in Inglewood, California, he sold the 
AR-180 bearing serial number S-12585 to appellant 
Young and identified the Firearms Transaction Record 
that was prepared incident to the sale. Copeland then 
identified the Firearms Transaction Record that was pre- 
pared when the AR-180 bearing serial number S-12590 
was sold by the same store to one Mare Kondo, on August 
12, 1975 (T. [I] 36-38; 43-49; 50-52). 


Through a series of United States Postal Service em- 
ployees, it was established that, on June 11, 1974, Chin 
and Young had requested that their mailing address be 
changed from 1555 Sixth Avenue, Los Angeles, Cali- 
fornia to “co Chin”, 3306 92nd Street, Number 46, 
Jackson Heights, New York, and that on August 30, 
1974 they had again changed their address to Apartment 
4-B, 325 Union Street, Brooklyn, New York (T. (I) 80- 
83; 90-94). 


Martin Benedicto, a former gunsmith, identified a 
.30 caliber M-1 semi-automatic carbine * that both de- 
fendants had brought to him for repairs on September 
6, 1975 (T. (I) 171-172). It was proven that this 
M-1 and the AR-7 had been registered, by Chin, with 
the New York City Firearms Control Board, after he 
had purchased them from one Michael Yanagita on 
August 21, 1975 and July 6, 1975, respectively (T. (I) 
244-250). By stipulation, a sworn statement of Yana- 


‘1 The three firearms described by Agent McCool and marked 
in evidence as being found in the apartment were two Armalite. 
AR-180 semi-automatic rifles, seria) numbers S-12585 (T.(1)3i) 
and S-12590 (T. (I) 32), and an Armalite, AR-7, semi-automatic 
rifle, serial number 89474 (T.(1)29). 

'? Serial Number 5487136 (T.(1) 170). 
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gita was read in which Yanagita stated that he, a Cali- 
fornia resident, had scld both the M-1 and the AR-7 to 
Young when she visited him in California in August, 
1975 (T. (1) 258). 


The owner of appellants’ apartment building testified 
that, according to the lease, they had been joint tenants 
in apartment 4-B, without interruption, from August 1, 
1974 through the date of his testimony [April 13, 1976} 
(T. (1) 262-271). Moreover, an affidavit in which ap- 
pellant Young swore (as of January 7, 1975) that she 
resided in Brooklyn was admitted (T. (I) 253). 


B. The Defense Case 


Jane Ozeki, testified that she had known appellants 
since 1971, and that in June, 1975 appellant Young had 
left New York, and stayed with her parents in California 
for approximately three months (T. (I) 286-290). 
Initially, Ozeki was not permitted to testify to any con- 
versation that she had with Young about this trip ‘T. 
(I) 291). However, upon immediate reconsideration, 
the court permitted testimony that Young had come to 
her (Ozeki) and said she was “going him to her family 
in California” (T. (I) 298). On _ cross-examination, 
Ozeki admitted that Young had said nothing about 
changing her residence to California, nor that she had 
accomplished even the most elementary steps that would 
have indicated an intent to permanently relocate (T. (I) 
299-306). 


Charles H. Young, appellant Young’s father, testi- 
fied that his daughter had sojourned with him and his 
wife during the summer of 1975. He testified that she 
had stayed with them briefly, and had stated that she 
had wanted to work in California, bat went to Los 
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Angeles shortly after arriving (T. (I) 340-342). Ap- 
proximately two or three weeks after her mid-August 
arrival in California, she returned to New York (T. 
(I) 342). On cross-examination, Mr. Young conceded 
that his daughter had stayed with him only one week 
and had brought only one bag (T. (I) 349, 366). He 
further acknowledged that in July, 1975, she had lived 
at 925 Union Street, Brooklyn, New York: not in Cali- 
fornia. It was at this address where he reached her 
and to which he forwarded any mail she might have 
received at his house in California (1. (1) 355-358). 


Following the defense summation, but prior to the 
Government rebuttal, Chief Judge Mishler, out of a 
stated overabundance of caution, withdrew all evidence 
relating to the “Kondo” AR-180 from the jury’s con- 
sideration (T. (I) 489-505). Thereafter, following a 
full day of deliberations, the jury returned a verdict of 
not guilty on the conspiracy count [Count I] (T. (I) 
607), and stated that it was deadlocked on tae substantive 
count [Count II], as to which a mistrial was declared 
(T. (I) 6380). 


3. The Second Tr'-' 


A. Motion To Dismiss Superseding Indictment 


Following the April 16, 1976, mistrial in the case 
against appellant Young, a superseding indictment was 
filed on April 19, 1976 (A-31-35) charging both Chin 
and Young with eight substantive counts, as described 
above (supra at p. 5, f.n. 9; A-31). On May 18, 
1976, Young moved to dismiss this superseding indiet- 
ment, contending that her acquittal on the conspiracy 
count which had been contained in the first indictment. 
collaterally estopped the Government from prosecuting 
the indictment. Alternatively, Young moved to dismiss 
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Counts Three and Four’ on the ground that such prose- 
cution was violative of the LDwuuble Jeopardy Clause. 
Chief Judge Mishler, in a written Memorandum of 
Decision and Order, denied the motion in all respects 
(A-42-47). The court held inter alia, that: 


“The Court’s ruling striking the testimony 
[relating to the ‘Kondo’ AR-180 at the first trial] 
was an evidentiary ruling only, and did not de- 
termine the guilt or innocence of Young with re- 
spect to the crimes charged; therefore, the ruling 
does not bar prosecution for importing and re- 
ceiving the subject weapon as charged in Counts 
Three and Four of the superseding indictment 
(A-44-45). 

. * * - . 
The not guilty verdict on the conspiracy count 
does not bar prosecution of the substantive count 


charged in the superseding indictment ([cita- 
tions}.” (A-46). 


B. The Government’s Case 


Special Agent Patrick McCool testified that on Octo- 
ber 4, 1975, as part of his official cuties with the United 
States Secret Service, he and other agents executed a 
search warrant at apartment 4-B, 925 Union Street, 
Brooklyn, New York and that during the course of the 
search of the apartment certain firearms were found 
and seized (T. (II) 93-94). Confiscated were an AR-7, 
semi-automatic rifle, serial number 89474 (T. (II) 98); 
an Armalite, AR-180, .223 caliber, semi-automatic rifle, 
serial number S-12585 (T. (II) 100); and another 


18 These Counts related, respectively, to the transportation 
and receipt of the Armalite, AR-180 bearing seria, number S- 
12590, the so called “Kondo” weapon, evidence relating to which 
was stricken from the record of the first trial (T.(1) 489-505) 
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Armalite, .223 caliber, semi-automaic rifle, serial num- 
ber S-12590 (T. (II) 101). 


Carl Copeland, Jr., a salesman at Cole’s Sporting 
Goods store in Inglewood, California, testified that on 
July 29, 1975, he had sold an Armalite, AR-180 semi- 
automatic rifle, serial number S-12585 to a woman of 
Oriental descent whom he identified as appellant Young 
(T. (If) 103-106). Incident to the sale, Mr. Copeland 
prepared, and appellant Young signed, a Firearms Trans- 
action Record on which she identified herself and repre- 
s sted that, on that day, she lived at “1555 Sixth Avenue. 
Los Angeles, California, 90019” (T. (II) 108-111). The 
document referred, by serial number, to one of the AR- 
180, semi-automatic rifles found in appellants’ apartment 
on October 4, 1975. 


Mr. Copeland further identified another Firearms 
Transaction Record, which had been prepared by a co- 
worker of his at Cole’s and which indicated that on 
August 12, 1975, a second Armalite, AR-180 semi- 
automatic rifle, serial number S-12590, was sold to one 
Mare Choyei Kondo. This weapon was also identified. 
by serial number, as having been found and seized in 
appellants’ apartment on Octcber 4, 1975 (T. (II) 118- 
122). Special Agen: Robert Finan of the Secret Service, 
who also participated in the search on October 4, 1975. 
testified that he had found an address book in which the 
following entry was listed: “Mark Kor 4547 Pickford, 
L.A., 90019,” with the telephone number “732-4592” (T. 
(II) 187; 194). 


Thereafter, according to Martin Benedicto, the owner 
of a gun repair business locaied in Washingtonville, 
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New York, on August 30, 1975 he met appellants 
Chin and Young when they came to his shop, stating 
that they had a .%0 caliber carbine to be repaired. On 
September 6, 1975 appellants Chin and Young delivered 
a “.30 calibre [sic] carbine, U.S. type, and serial num- 
ber, 5487136” to Mr. Benedicto, which he described as “an 
original military U.S. carbine” (T. (II) 246-253). When 
appellant Yuung left the gun in the shop, Benedicto pre- 
pared a receipt on which one of the appellant's filled in 
Chin's name (T. (II) 252). On cross-examination, Mr. 
Benedicto testified that appeilant Young had told him 
she was interested in guns for hunting small zame such 
as rabbits and squirrel. At this point, the jury was 
given the following instruction: 


“I have permitted the defendant to cross-ex- 
amine on the full conversation but the reason for 
bringing a firearm into the State of New York 
by ai mt of the State of New York has noth- 


ing whavever to do with the section. 


The section says—and this was a Congres- 
sional plan for strictly supervising and control- 
ling the distribution and sale and transportation 
of firearms in this country—Congress said, a 
resident of the State of New York shall not trans- 
port certain firearms inte the State of New York 
from outside the State of New York; that a resi- 
dent .f the State of New York shal: not receive 
certain firearms that were tra? rted into the 
State of New York from outside the state of New 
York and the reason for doing it has nothing to 
do with the charge in this case. 

However, 1 will allow it because the defendant 
wants the full conversation to come in.” ‘(T. (ID) 


289-290). 
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It was established that Apartment 4-B, 925 Union 
Street, had been leased to Kenneth R. Chin and Elizabeth 
Young on July 3, 1974 (T. (II) 313-314). The lease 
was signed by appellants Chin and Young as joint tenants, 
who had rented that apartment continuously to the date 
of trial (T. (II) 815-320). Also admitted into evidence 
was a portion of a letter sent by appellant Young to the 
rental agent.“ At no time during the entire tenure of 
appellants’ tenancy, did either of them communicate to the 
landlord a desire to be stricken from the lease or removed 
as a tenant (T. (II) 323). Consolidated Edison Com- 
pany records established that, from August 1, 1974 
through the date of trial, all the utility bills for Apart- 
ment 4-B were sent to appellant Young. and that they had 
been paid (T. (II) 343-347). Nowhere in the company’s 
records was there any indication that appellant Young 
had asked to be relieved of her obligation to pay the Con 
Edison bills (T. (II) 348-349; 351). Also introduced were 
New York Telephone Company (T. (II) 393) and Brook- 
lyn Union Gas Company records which estabilshed that, 
beginning in August, 1974, billing for both telephone and 
gas service was begun for appellants’ apartment in ap- 
pellant Young’s name and that the services continued, 
in this way, without any interruption, throughout 1975 
(T. (II) 399; 404-405) and up to June, 1976. Finally, 
a certified and exemplified copy of a passport application 


Inasmuch as appellant Young has raised the issue of her 
state of mind during the year 1975 as it related to her “residence” 
or domicile, the exact text of the letter is noteworthy. It is 
dated December 31, 1974 and, reads as follows: 

“Dean J & J Associates: 

Enclosed is a money order for January 1975! [sic] rent 
in the amount of $195. We look forward to a continued 
good relationship in the New Year 

925 Union Street, 4-B 
F'izabeth Young” 
(Emphasis added) (T. 


14 


filed by appcilant Young on August 14, 1975, in which 
she swore that her permanent address was 925 Union 
Street, Brooklyn, New York, was admitted. (T. (II) 241- 
242; 244). Moreover, two change of address cards 
which had been filed with the Postal Service by both 
Young and Chin were placed into evidence (T. (II) 198). 
These cards represented instructions given by appellants 
to the Postal Service that, as of June 11, 1974, their 
permanent address would no longer be 1555 Sixth 
Avenue, Los Angeles, but rather, would be “care of 
Chin, 3306 92nd Street, No. 46, Jackson Heights, New 
York Zip Code 11372” (T. (II) 201; 203). A letter 
carrier assigned to the United States Post Office located 
in Jackson Heights, New York, identified two other change 
of address cards (T. (II) 211). These cards represented 
instructions by the appellants to the Postal Service that 
after August 30, 1974, their permanent address would 
be apartment 4-B, 925 Union Street, Brooklyn, New York 
(T. (II) 213-214; 221). Additionally, a clerk in the 
Van Brunt Post Office in Brooklyn, which includes 925 
Union Street, testified that he had searched the records 
of his station and could find no changes of address which 
had been filed by or for either appellant pertaining to 
925 Union Street, at any time in 1975, or even up to 
the time of trial in 1976 (T. (II) 226-227). 


It was stipulated that the four rifles were “firearms” 
as that term is used in § 922(a) (3) (T. (II) 365). There- 
after, records of the New York City Firearms Control 
Board were introduced to establish that on July 15, 1975, 
appellant Chin registered the AR-7 (Government Exhibit 
3) with the Firearms Control Board, and that on August 
25, 1975, he also registered the M-1 (Government Exhibit 
13) (T. (II) 372). Both weapons had been purchased 
from Michael Yanagita on July 6, 1975 and August 21, 
1975, respectively, while appellant Chin was a New 
York resident (T. (II) 374). Also in evidence is an 
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affidavit of appellant Young filed with the Board on 
January 7, 1975, in which, inter alia, she swore that she 
resided at the Union Street address (T. (II) 374-375). 
Additional records of the Board established that as late 
as July 1, 1975 appellant Young swore she was a 
resident of New York (T. (II) 423-425). These 
records also established that, just before she travelled to 
California and purchased the four firearms in question, 
she possessed no guns in the City of New York (T. (II) 
425-426). Furthermore, during July and August, 1975, 
when she was physically in California, she took no steps 
to cancel consideration of her application for a gun per- 
mit which was then pending in New York (T. (II) 427). 


A certification from the Bureau of Alcohol, Tobacco 
and Firearms was admitted into evidence. This certifica- 
tion provided that neither appellant Chin nor Young had 
ever filed any application for firearms licenses with the 
United States Department of Treasury (T. (II) 237- 
238a). 


C. The Defense Case 


1. Appellant Chin‘s Case 


Philip D. Walls, who testified that he had known both 
Young and Chin for a period of time, recalled that in 
late July or early August, 1975, appellant Chin 
and his parents visited with him at his home in 
Washingtonville, New York and that at that time Young 
was not with them (T. (II) 444-446). Work records 
were also introduced to show that between July 1, 1975 
and October 4, 1975 appellant Chin was regularly em- 
ployed in New York City (T. (II) 465-476). 


2. Appellant Young's Case 


Appellant Young’s father, Charles H. Young, testified 
that he and his wife resided in Hanford, California and 
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that their daughter had been raised and schooled in 
California (T. (II) 495). He recalled that after she 
went to live in New York, (‘after graduating from col- 
lege in 1973), she returned with appellant Chin and 
that they both lived, for a short while, in Los Angeles 
but thereafter again left California and moved to New 
York in 1974 (T. (II) 496-497). 


Mr. Young recalled that, sometime in July, 1975, 
his daughter had arrived in California without appeilant 
Chin (T. (II) 497). When asked to describe conver- 
sations he had with her when she arrived, the witness 
was only permitted to state that she told him that she 
was returning to make California her home and that 
she was leaving New York (T. (II) 502-503).'° In re- 
sponse to a leading question, he agreed that she had 
specifically told him that “she was giving up her New 
York residence and coming to California to live there” 
(T. (II) 503). Mr. Young stated that his daughter 
had stayed with him for onl, a week or ten days before 
she went to Los Angeles and that she only stayed there 
for “about a month” (T. (II) 503). In mid-August, 
not more than three or four weeks after she had arrived 
in California, Young notified her father that she had 
returned to New York (T. (II) 503). He also added 
that she occasionally received some mail at his house 
in California (T. (II) 504). On cross-examination, 
her father stated that his daughter was one of eight 
children, none of whom lived at home (T. (II) 505). 
He acknowledged that any mail that he received ad- 
dressed to appellant was forwarded to her at the 925 
Union Street, Brooklyn, New York address (T. (II) 
511-512). He also admitted that when appellant had 
visited him in July, 1975, she brought only a minimal 

13Chief Judge Mishler would not permit appellant to elicit 
the “reason” for the claimed change of domicile, ruling that only 
the intention was relevant, not the reason behind it (T.(II) 498- 
502). 
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amount of luggage (T. (II) 515, 523). Moreover, he 
knew of no steps which were taken to arrange for 
the shipment of any other property to California or to 
change her address with the Postal Service (T. (II) 521- 
523). 


Finally, Thelma Wanazi, a friend of Young’s, testi- 
fied to a conversation that she had had with Young 
in the first or second week of July, 1975 in which appel- 
lant Young stated that “she was leaving New York 
and returning to California and that she was planning 
to spend some time with her parents for a while and 
start a new life again” (T. (II) 529). Approximately a 
month and a half later she knew, however, that appellant 
had returned to New York (T. (II) 531). 


ARGUMENT 
POINT | 


The Search Warrant Was ?roperly Issued: The 
Supporting Affidavit Set Forth Probable Cause To 
Believe That The Firearm Was Located At The Union 
Street Apartment. 


Appellants Chin and “oung contend that the affidavit 
which was executed in = port of the search warrant was 
insufficient in that it did not set forth probable cause 
to permit the United States Magistrate to conclude that 
the object of the search, the AR-180 semi-automatic rifle, 
was located in their apartment. The argument is that 
the inforriation which alleged that the rifle had been 
purchased by Young on July 29, 1975 in California, 
while she was residing at the Union Street apartment, 
where she was still residing on October 3, 1975, the 
date of the application for the search warrant, was 
insufficient to support an inf ‘ence that the rifle was 
then, if ever, located at the apartment. Additional mis- 


18 


cellaneous attacks on a Supplemental Affidavit, filed in 
support of the search warrant, have also been raised. 


It is the Government's position that the affidavit of 
Agent Findley set forth probable cause to believe that 
the subject weapon, an AR-180, semi-automatic rifle, 
was located in the Union Street apartment. We contend 
that under the circurastances, the information wa. not, 
as urged by appellants, too stale. Moreover, we further 
contend that the information properly gave rise to an 
inference that the rifle was in the apartment. Accord- 
ingly, since this affidavit was in and of itself sufficient, 
there is no need to consider the alleged issues relating to 
the Supp'emental Affidavit.” 


The main attack on the search warrant centers on 
the claimed staleness of the information which was 
presented on October 3, 1975 to the Magistrate; informa- 
tion then 66 days old. We submit that the age of the 
information, in and cf itself, unuer the circumstances 

‘* As set forth above, pp. 3-5, supra, at the time of the 
application for the search warrant before the U.S. Magistrate two 
affidavits were filed by Special Agent Neal Findley, U.S. Secret 
Service. The second affidavit, entitled “Supplemental Affidavit” 
(sealed at the time and subsquently substantially unsealed) re- 
ferred to a threat against Emperor Hirohito of Japan, who was 
scheduled to visit New York City. However, in sustaining the 
validity of the Search Warrant, Chief Judge Mishler quite clearly 
only relied on the first (and completely) unsealed affidavit of 
Agent Findley. In his opinion, Chief Judge Miishler omitted 
reference to paragraph 5 of the first affidavit which had in- 
corporated, by reference, the Supplemental Affidavit. (The First 
Affidavit, absent paragraph 5, has been set forth above p. 4, f.n. 7, 
supra). 

We submit, therefore, that the Supplemental Affidavit is 
irrelevant, for purposes of this appeal, to determining whethe: 
there was probabie cause to support the search warrant 
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here does not preclude this Court from sustaining the 
finding of probable cause by the Magistrate, as affirmed 
by the holding of the district court.’ 


The governing principle is, of course, that there be a 
sufficient basis to justify the Magistrate in finding that 
probable cause existed at the time that the warrant was 
issued. Sgro v. United States, 287 U.S. 206, 210 (1932) 
3 Wright, Federal Practice & Procedure, § 662, p. 23. 
However, the mere lapse of time does not automatically 
preclude a finding of probable cause. Or, as the First 
Circuit put it in United States v. Dauphinee, 538 F.2d 
1, 5 ‘1st Cir., 1976): “{|NJo hard and fast rule can be 
formulated as to what constitutes excessive remoteness, 
because each case must be judged in its circumstantia! 
context.”. See, also, United States v. Rosenbarger, 536 
F.2d 715, 719 (6th Cir., 1976); United States v. Kirk. 
534 F.2d 1262, 1274 (8th Cir., 1976). 


In United States v. Steeves, 525 F.2d 33 (8th Cir. 
1975), the Eighth Circuit was concerned with this “stale- 


'‘*In this regard, we continue to helieve, as we argued in 
United States Vv. Karathonos, 531 F.2d 26 (2d Cir.), cert. denied, 
— US. —, 96 S.Ct. 3221 (1976) that the exclusionary rule should 
not be applied even if the affidavit should be held insufficient. 
As we contended in Karathonos, once a search warrant has been 
issued, in good faith, by 2 neutral and detached magistrate, and 
there is a defect in judgment resulting from an error in judg- 
ment on the part of the magistrate, the application of the ex- 
clusionary rule serves no deterrent function with respect to the 
conduct of law enforcement offifficers and should be eschewed 
See Stone v. Powell, — U.S. —, 96 S.Ct. 3037, 3054-3055, 3072 
(1976) (concurring opn. of Chief Justice Burger and dissenting 
opn. of Justice White.) See also, United States Vv. Giacalone, 541 
F.2d 507, 516 (6th Cir., 1976) (“the magistrates” ‘determination 
is conclusive unless his judgment is arbitrarily exercised’): United 
Siates v. Sevier, 539 F.2d 599, 603 (6th Cir. 1976) (“the deter- 
mination of a magistrate is conclusive and should not be set 
aside when it is arbitrary”). 
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ness” question. A warrant was challenged on the 
ground that it had been issued or basis of information 
87 days old. Recognizing that «pse of time involved 
[in seeking and obtaining a warrant] is an important 
consideration and may be controlling’, the Steeves case 
concluded that “it is not necessarily so” (Id. at p. 38). 
The Court noted that: 


There are other factors to be considered, in- 
cluding the nature of the criminal activity in- 
volved, and the kind of property for which author- 
ity to search is sought. (bviously, a highly in- 
criminating or consumable item of personal prop- 
erty is less likely to remain in one place as long 
as an item of property which is not consumable 
or which is innocuous in itself or not particularly 
incriminating. (/bid). 


The Steeves vase then applied this test to the particu- 
lar facts before it and upheld the warrant which had 
been issued to search the defendant's home for a revolver 
and other evidence of a bank robbery which had taken 
place 87 days earlier. Moreover, the affidavit, which 
had been “ied in support of the Steeves warrant, lacked 
any direct evidence that the items to be searched for 
were in the defendant’s home. In essence, it had been 
alleged that Steeves was believed (for the reasons stated) 
to have been the person who had robbed the bank. Up- 
holding the validity of the warrant, the Court stated: 


Let it be assumed for purposes of discussion 

that the defendant in fact robbed the bank on 

June 22 and that he immediately repaired to his 

home with his loot and its container, his weapon 

and his disguise. We think that it may be con- 

ceded to the defendant that as late as September 

18 A copy of this Search Warrant and Affidavit is set forth 

in the Government's Supplemental Appendix (Govt. App., A. 10- 
A. 12). 
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17 there was little reason to believe that any of 
the bank’s money or the money bag would still be 
in the home. But, the same concession cannot be 
made with respect to the revolver, the ski mask. 
and the clothing. The ski mask and the clothes 
were not incriminating in themselves, and apart 
from his prior felony record possession of the 
pistol was not unlawful in itself or particularly 
incriminating. Moreover, people who own pistols 
generally keep them at home or on their persons, 
(bid. ) 


This holding in the Steeves case is particularly apposite 
here, because there was no evidence to suggest that the 
AR-180, semi-automatic rifle involved was used in the 
commission of a crime, a fact which would certainly have 
increased the likelihood that appellant Young would have 
disposed of the weapon. 


The question of timeliness of information presented 
in support of a search warrant for several firearms was 
squarely raised in United States v. Rahn, 511 F.2d 290, 
293 (10th Cir., 1975), cert. denied, 423 U.S. 825 (1976), 
where the affidavit was based on information over two 
years old. In Rahn, a warrant was issued in July 
1973; the affidavit recited that a co-defendant on the 
day before the warrant issued stated two years earlier, 
in 1971, that he had had a conversation concerning fire- 
arms with the defendant, a Special Investigator of the 
Alcohol, Tobacco and Firearms Bureau, who said “the 
weapons were too nice to destroy . . . and would be worth 
more money if kept for several years” (Jd. at p. 292). 
There was no direct evidence that the weapons were 
located at defendant’s home. In disposing of the claim 
that the information was too untimely to support a 
finding of probable cause, the Court held: 

“({P]robable cause is not determined by merely 

counting the number of days between the time of 
the facts relied upon and the warrant’s issuance” 
(Ibid). 
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The Court, then, went on to hold that under the circum- 
stances the Magistrate had probable cause to believe that 
the defendant “still possessed the weapons in spite of 
the lapse of time between the facts relied upon and the 
warrant’s issuance.” (/d. at p. 293). 


So too here. Appellant Young paid $270 for a rifle, 
which she purchased using her own name in California, 
misrepresenting, however, her address. This certainly 
permits the inference that the gun had been purcha ed 
for hex own personal use—one of factors considered in 
Rahn. (Id. at p. 292). Moreover, as in the Steeves case, 
eupra, there was reason to suppose that Young still had 
the rifle in her home. Once having expended $270 for a 
rifle, we contend that it is certainly probable that she will 
be in possession of that weapon only 66 days later. It 
is probable that a rifle is likely to remain in on. s posses- 
sion as a “continuing article’. Bastida v. Henderson, 
{87 F.2d 860, 864 (5th Cir., 1973). It is the nature of 
a rifle, as a durable article, not subject to consumption as 
alcohol or drugs, that makes entirely reasonable the 
inference that Young still possessed the rifie, an expen- 
sive item of personal property, 66 days after purchase. 


The cases cited by appellant do not mandate a con- 
trary result. Sgro v. United States, supra, is not a 
holding that 21 days was too long, but rather that, under 
the peculiar statute, i.e., The Natural Prohibition Act, 
the first warrant itself became void within 10 days after 
issuance and a new warrant must be sought. Depending 
on the circumstances, the original proof may or may not 
be still sufficient. Durham v. United States, 403 F.2d 
190 (9th Cir., 1968), concerned a search for counterfeit 
$20 Federal reserve notes, property which is usually, as 
drugs and liquor, quickly consumed or disposed of. It is 
the consumable nature of liquor that explains Siden v. 
United States, 9 F.2d 241 (8th Cir. 1925); Dandrea v. 
United States, 7 F.2d 861 (8th Cir., 1925) and United 
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States v. Nichols, 89 F. Supp. 953 (W.D. Ark., 1950). 
In United States v. Van Ert, 350 F. Supp. 1339 (E.D. 
Wis., 1972), the moveable nature of the property and 
especially the highly incriminatory nature of the sought- 
after $25,000 in cash, monies which had been stolen, 
precluded a reasonable belief that the property was still 
on the premises. Finally, United States v. Boyd, 422 
F.2d 791 (6th Cir, 1970) simply follows the general 
rule that an affidavit must set forth when the observation 
in support of the warrant was made. 


(2) 


~ 


Appellants also contend that the affidavit lacks any 
evidence to establish that the AR-180 semi-automatic rifle 
which Young purchased in California “was located in the 
Union Street, Brooklyn apartment” (App. Young’s Br., 
p. 15). To support this argument she, inexplicably, cites 


to cases dealing with the sufficiency and reliability of 
informant information. IJbid at p. 16. These cases, we 
contend, are not in point. The Government does no 
contend that there was any direct information that the 
firearin was, in fact, in the Brooklyn apartment. Rather, 
it is our position that the circumstances were such as to 
give the Magistrate probable cause to believe that the 
described firearm would be found as a result of a search 
of her Union Street apartment. 


The issue, we contend, is not whether there was 
direct evidence to believe that the weapon was lovu.ced 
at her apartment, but as the district court held, whether 
there existed a ‘probability that it was there... . United 
States v. Mulligan, 488 F.2d 732, 736 (9th Cir. 1973), 
cert. denied, 417 U.S. 930, 94 S. Ct. 2640 (1974) ; United 
States v. Lucarz, 430 F.2d 1051, 1055 (9th Cir. 1970)” 
(A-40). Indeed, “the magistrate need not be con- 
vinced that goods are in a particular place, but rather, 
all that is required is that he have a ‘substantial’ basis 
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for concluding that specified property is probably where 
the warrant says it is” United States vy. Archer, 355 
F. Supp. 981 (S.D.N.Y. 1972) (citations omitted; em- 
phasis in original). And, it is a fair inference, we 
submit, that the regular storage place of the rifle pur- 
chased in California by young, would be her Brooklyn 
apartment, particularly since she lived there herself. 
Cf. United States v. Samson, 533 F.2d 721, 723 (1st Cir.. 
1976). 


In United States v. Rahn, supra, the Court of Appeals 
quoting approvingly from the language of the district 
court observed: 


As Chief Judge Arraj stated, in denying the 
original motion to suppress: “It is reasonable to 
assume that his house was where he kept things 
and it is pretty normal I believe for individuals 
to keep weapons in their homes, particularly hunt- 
ing weapons and weapons which may be kept for 
the safety of the family.” Here an ATF agent 
was believed to possess the weapons; certainly, he 
would not have had the weapons at his office. Ad- 
mittedly there are other places where the guns 
might have been stored; yet, we believe these facts 
and circumstances gave the magistrate probable 
cause to believe the weapons would be found as 
a result of the search of appellant’s present resi- 
dence.” (Jd. at pp. 293-94; emphasis added). 


Although not involving weapons, other cases have upheld 
warrants for searches of homes, even though there had 
been no direct evidence that the items sought were 
actually seen on the premises. So, for example, in 
United States v. Lucarz, supra, the defendant, a postal 
employee, signed a receipt for the previous day’s sale 
of stamps. Later that day he reported that the pouch 
had been cut and the contents missing. The stolen monies 
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were recovered during the execution of a search warrant 
at the defendant’s home five days later, although the 
uffidavit in support of the warrant showed that the de- 
fendant was not seen taking the mail to his home, nor did 
anyone chserve the stolen monies there. The Ninth 
Circuit in upholding the warrant stated: 


“The situation here does not differ markedly 
from other cases wherein this court and others, 
albeit usually without discussion, have upheld 
searches although the nexus between the items to 
be seized and the place to be searched rested not 
on direct observation, as in the normal search- 
and-seizure case, but on the type of crime, the 
nature of the missing items, the extent of the 
suspect’s opportunity for concealment, and normal 
inferences as to where a criminal would be likely 
to hide stolen property.” ‘/d. at p. 1055). 


In sum, we contend that under the circumstances it 
was reasonable to assume that the AR-180, semi- 
automatic rifle purchased by Young in California for 
$270 was probably kept by her in her apartment. See 
also United States Vv. Steeves, supra, at p. 38. 


(3) 


Next, appellant contends that the affidavit failed to 
establish that a crime had occurred. To support this 
argument she relies upon United States v. Mendoza, 487 
F.2d 309 (5th Cir. 1973), which dealt with the issue of 
whether the evidence therein was sufficient tosustain a 
conviction. The issue here is totally different; it is 
whether there was probable cause to believe that when 
Young purchased the AR-180 semi-automatic rifle, she 
knowingly gave a false address. If so, the Magistrate 
was justified in believing that there was probable cause 
to establish a violation of 18 USC §922(a)i6). A 
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reading of the affidavit make .t c'ear that there was 
adequate cause to believe that sach a violation had 
occurred. 


(4) 


Finally, appellant contends that the Supplemental 
Affidavit contained material misstatements of fact which 
render the warrant invalid. First, as set forth in the 
Affidavit of Agent Findly, submitted in reply to the 
same claim in the district court, the erroneous statement 
that Young resided with Ms. Miyomoto in 1973, when she 
actually lived in adjoining houses was an honest mistake. 
(Govt. App. A. 17). Moreover, the alleged threat 
igainst Emperer Hirohito was one that could not be 
ignored. 18 U 3056. As the re»ly affidavit sets forth, 
he Secret Ser\.ce was dealing with a threat that, under 
the circumstances, would have justified issuance of the 
warrant even if there was lacking probable cause. People 
Sirhan, 494 P. 2d 1121, 1140 (Sup. Ct. Cal., en bane, 
172), cert. denied, 410 U.S. 947). 


But these issues need not be reached. The district 
court found that the first affidavit was sufficient. There 
fore, it did not have to evaluate the Supplemental Affi- 
Cavit. And, in any event, it was held that “[T/he al- 
leged misstatements in the supplemental affidavit are 
therefore inconsequential. United States Vv. Gonzalez. 
{88 F.2d 833, 838 (2d Cir., 1973)” (A-31). See, also, 
United States v. La Vecchia, 513 F.2d 1210, 1217-18 (2d 
Cir. 1975). 


1° The California Supreme Court in People v. Sirhan, supre 
at p. 1140, stated: “Although the officers did not have reasonable 
cause to believe that the home contained evidence of a conspiracy 
to assassinate political leaders, we believe that the mere possibility 
that there might be such evidence in the house fully warranted 
the officers action.” 
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POI? ti 


Neither The Decirine OF Collateral Estoppel Nor 
Double Jeopardy §<«rrect Prosecution Of Appellant 
Young On The S$: purseding Indictment. 


Appellant Young *’ contends that the earlier acquittal 
on the conspiracy count in the original indictmen: (Count 
1) and inability to react a verdict on the substantive 
transportation count (Count 2), bars any further prose- 
cution of her on the substantive transportation offenses 
alleged in the superseding indictment. She contends 
that this result is required under either the Double 
Jeopardy Clause or on a theory of collateral estoppel. 
Essentially, it is her argument that the verdict of ac- 
quittal on the conspiracy was a finding that she had 
not purchased an Armalite AR-180 semi-automatic ride, 
serial number S-12585 in California (overt act No. 1), 
that she, together with Chin, had not possessed the 
three firearms at her Brooklyn apartment (overt act 
No. 2), that there was no illegal sgreement between 
herself and Chin; and that she had changed her resi- 
dence to California. (App. Young’s Brief, p. 30). We 
disagree. It is the Government’s contention that these 
issues were not necessarily determined by the acquittal 
on the conspiracy count. Moreover, we contend that the 
failure of the first jury to reach a verdict on Count 
2, the substantive transportation count, permitted a re- 
trial on tke substantive transportation counts as re- 
alleged in the superseding indictment." 

*° Appellant Chin, correctly, does not join in this point 
inasmuch as it has no application to him (Brief of Appellant 
Chin, P. 31). 

*1Count 2 of the original indictment charged that between 
August 15, 1975 to October 4, 1975, Chin and Young. violated 
18 U.S.C. § 922(a) (8) and 2 by knowingly transporting, from Cali- 
fornia to Brooklyn, New York, four firearms, i.e., an M-1 carbine. 


{Footnote continued on following page] 
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The rule, originally set forth in United States v. 
Perez, 22 U.S. (9 Wheat) 59 (1824; is, of course, well- 
settled: A retrial is permitted following the declaration 
of a mistrial due to the inability of a jury to agree upon 
a verdict. See also, /’’inois v. Somerville, 410 U.S. 458, 
461 (1972); United States v. Goldstein, 479 F.2d 1061 
(2d Cir.), cert. denied, 414 U.S. 873 (1973). That 
application of this rule that would, if the substantive 
count had been charged in a single-count indictment, 
have permitted retrial is beyond challenge. Thus, the 
initial question is to determine the effect of the joinder 
of the conspiracy count in the same indictment and the 
jury’s acquittal on that count. 


An almost identical situation occurred in United 
States v. McGowce 1, 385 F. Supp. 956 (D.N.J., 1974). 
In McGowan, there had been a prosecution under an in- 
dictment charging defendant McGowan with conspiracy 
to import a quantity of marijuana into the United States 
end with a separate conspiracy to distribute the same 
.arijuana and to possess it with the intent to distriLute. 
The indictment also charged McGowan with two substan- 
tive offenses; having knowingly concealed and facilitated 
the transportation of marijuana, knowing it had been 
illegally imported and possession of marijuana with intent 


Serial Number 5487136; an Armalite AR-7 rifle, Serial Number 
89474: an Armalite AR-180 rifle, Serial Number S-12585; and 
an Armalite AR-180 rifle, Serial Number S-12590, which firearms, 
it was alleged, had been purchased by them in California while 
they were residing in Brooklyn, New York. 

The superseding indictment charged, in eight counts, the 
separate transportation and receipt of each of these four firearms. 
However, as to appellant Young, Chief Judge Mishler only per- 
miitted the transt+iation counts to go to the jury. There- 
fore, we submit that she was retried on what was, in 
effect, the substantive charge upon which the first jury was 
unable to reach a verdict. Moreover, since she was ultimately 
convicted of only one transportation count (Count 1) she is in 
the same position as if she had been retried on the original 
substantive count. 
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to distribute it. At the first trial, McGowan was ac- 
quitted of all but the count charging him with conspiracy 
to import marijuana. On this count, the jury was un- 
able to reach a verdict and a mistrial was declared. 
Thereafter, McGowan sought to bar a retrial on grounds 
of double jeopardy and collateral estoppel. 


The court in McGowan framed the issue to be decided 
as follows: “(W]hether [a] defendant, who has been 
properly tried on a multi-count indictment, may be re- 
tried on the count on which the jury failed to agree” 
(Id. at p. 958). It was decided that a defendant may 
be so retried. Th’; result was reached after considering 
the application of both double jeopardy and the doctrine 
of collateral estoppel. Moreover, and perhaps most im- 
portant to the instant appeal, the court rejected an 
argument that “since a retrial on count 1 must follow 
an earlier acquittal on count 2, the case is indistin- 
guisheble from one in which defendant was indicted, 
tried, and acquitted of conspiring to distribute mari- 
juana and later reindicted and retried for conspiring 
to import it.” (Ibid). According to the court, “If 
defendant’s reasoning were correct, it would follow that 
if the conspiracy offenses charged in counts 1 and 2 
were the same offense under the ‘same evidence’ test, 
then a retrial on count 1 would place defendant twice 
in jeopardy.” (Jbid.) This “syllogism that because 
two offenses must be joined for trial an acquittal of 
one must constitute, in effect, an acquittal of the other”, 
was rejected (Id. at p. 959). 


Finally, in McGowan, the collateral estoppel argu- 
ment was also rejected. The court determined that 
since the Supreme Court in Ashe v. Swenson, 397 US. 
436 (1970) required that collateral estoppel be applied 
with “realism and rationality”, it would not ignore the 
jury’s inconsistency; an inconsistency permitted in jury 
verdicts. E.g.. Hamling v. United States. 418 US. .87, 
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101 (1974); Dunn v. United States 
(1932). The court held: 


“Since the nature of the jury's deliberations 
is not known, it cannot be determined whether the 
error or inconsistency prejudiced defendant or 
the government. Either proposition is equally 
plausible. But the government cannot, see, Kepner 
v. United States, 195 U.S. 100, 24 S. Ct. 797, 49 
L. Ed. 114 (1904), and does not attempt to, de- 
prive defendant of the benefit of the acquittal on 
count 2. In fairness, he ought not be permitted 
to rest on that verdict to ~ollaterally estop a re- 
trial on count 1. See United States Vv. Maybury, 
274 F.2d 899, 905 (2d Cir. 1960). 


Since the jury’s inconsistency must be con- 
sidered, the Court cannot conclude that defendant’s 
acquittal “necessary determined” that he never 
joined the conspiracy alleged by the government. 


Defendant’s other grounds for dismissal having 
been already rejected, his motion to dismiss count 
1 must be denied.” (Jd. at p. $61). 


Moreover, in Fersberg v. United States, 351 F.2d 242 
(9th Cir. 1965), cert. denied, 383 U.S. 950 (1966), a case 
involving a multi-count indictment in which there had 
been an acquittal on the greater offense (assault with 
intent to eommit murder) and a hung jury on the lesser 
offense (assault with a dangerous weapon with intent 
to do bodily harm), retrial of the lesser offense was per- 
mitted. The Court, noting that “both counts were properly 
included in the original indictment,” stated: 


“Let us assume that appellant had been found 
not guilty on Count One and guilty on Count Two, 
and that his conviction on Count Two had been 
reversed with a remand for a new trial. We per- 
ceive no good reason why he could not have been 
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retried on Count Two. Nor should the fact that 
there was a hung jury instead of a verdict of con- 
viction bar his retrial on Count Two. Obviously, 
he could not in either event be retried on the 
charge set forth in Count One.” (351 F.2d at p. 
248). 


See also, United States v. Scott, 464 F.2d 832 (D.C. Cir. 
1972), which permitted a retrial where the first jury 
acquitted the defendant of counts charging armed robbery 
and assault with a deadly weapon but was unable to 
reach a verdict on a third count in the indictment charging 
him with robbery. The Court in Scott stated that it was 
following the Fersherg decision of the Ninth Circuit which 
it held was “correctly decided”. 484 F.2d supra, at p. 834. 


Although, according to our research this Court has not 
decided this precise issue, we urge that the reasoning 


of the Forsberg, Scott and McGowan cases be followed. 


Turning to the collateral estoppel argument pressed 
on this appeal, we submit that appellant Young has failed 
to establish that the first jury, in acquitting on the con- 
spiracy count, necessarily resolved, in her favor, all the 
issues raised at the retrial. The failure to do so is fatal 
to her claim. E.g., United States v. Guillette, Dkt. No. 
76-1041, slip op. 6099, 6120 (2d Cir., December 20, 1976) : 
United States v. Jacobson, Dkt. No. 76-1345, slip op. 1021, 
1024 (2d Cir., December 17, 1976). 


First, it is most likely that the jury must have found 
Young innocent of the conspiracy count because they were 
not convinced that the requisite agreement had been 
proven. The acquittal could not, as appellant contends 
have meant that the jury found that Young was no longer 
a resident of California inasmuch as the district court 
charged that “In this case it does not matter if you find 
that the Government has failed to prove that the defend- 
ant Young was not a resident [of New York] at the time” 
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(T. (IL) 564). As explained in the district court’s Memo- 
randum of Decision in which Young’s motion to dismiss 
the superseding indictment was denied: “Proof that de- 
fendant was a resident of the State of New York at the 
time of the importation is an essential element of the 
substantive offense; for the conspiracy count, the govern- 
ment’s burden on proof of residency was only to prove 
that the conspiracy contemplated that one of the conspira- 
tors be a resident of New York at the time of importa- 
tion” ‘A. 46; emphasis added). This correct statement 
of law is unchallenged on this appeal. Hence, it is disposi- 
tive of further collateral estoppel argument.** Therefore, 
the subsequent prosecution for the substantive crimes com- 
mitted was proper. Indeed. this Court recently held that 
“(s]eparate indictments on substantive counts are always 
available without double jeopardy problems.” United 
States Vv. Mallah, 503 F.2d 971 (2d Cir. 1974). 


Finally, we contend that appellant Young’s reliance 
on United States v. Kramer, 289 F.2d 909 (2d Cir. 1961) 
and Sealfon v. nited States, 332 U.S. 575 (1948) is mis- 
placed. In the latter case, the Supreme Court held that 
Sealfon, who had been tried and acquitted on a singie 
charge of conspiracy could not be reindicted for a charge, 
arising out of the same facts, the crux of which was an 
alleged agreement necessarily determined in the first trial 
to be nonexistent. In this case, as has been seen, the jury’s 

22 Since this issue has not been necessarily decided in Young’s 
favoi, her claim must fail. Moreover, the jury’s verdict, likewise 
did not necessarily determine that the acts alleged as Overt Acts 
No. 1 (purchase of a firearm, seria! number S-12585 by Young 
in California) and No. 2 (possession of four firearms, serial 
numbers 5487136, 89474, S-12585 and S-12590 by Chin and Young 
at 925 Union Street, Brooklyn, New York) did not occur. Indeed, 
as stated above, and especially in view of the fact that Chin was 
in the courtroom throughout the trial not as a defendant, but 
as an observer, (T. (1) 300) the jury simply may not have found 
proof, beyond a reasonable doubt, of an agreement. 
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verdict was not similarly explainable. In the other case 
upon which she relies, United States vy. Kramer, this 
Court held that a prior acquittal of all eight substantive 
counts arising from the same two post office burglaries 
precluded a subsequent prosecution for conspiracy and 
other substantive counts relating to the same burglaries. 
In Kramer, howeve:, there was no “mystery as to what 
was determined by the verdict of not guilty”, a verdict 
that was rendered on all counts. Here, the jury’s action 
was not, as in Kramer, “devoid of alternative possibil- 
ities”. See also, United States v. Cioffi, 487 F.2d 492, 
498 (2d Cir., 1973). 


Accordingly, it is contended, for the reasons set forth 
above, that Chief Judge Mishler was correct in denying 
the motiun to dismiss the superseding indictment on double 
jeopardy or collateral estoppel grounds. 


POINT Ill 


The instructions of the District Court were correct. 


It is contended that the district court erroneously in- 
structed the jury in several respects, and that these 
errors warrant reversal of the convictions. Both appel- 
lants urge that the district court’s definition of the term 
“resides,” as used in 18 U.S.C. § 922(a)(3) was in- 
correct. Related to this is a claim that the court im- 
properly excluded certain testimony which, allegedly, 
concerned Young’s state of mind and was relevant in 
the issue of residency. Moreover, each argues that it 
was error for the court to have refused to charge the 
Congressional purpose as set forth in the preamble to 
the overall legislation which included § 922(a)(3). In, 
this connection, it is also contended that it was error to 
exclude evidence which would have been pertinent to this 
purpose. Finally, appellant Chin claims that the court’s 
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charge on the elements of the transportation count and 
on aiding and abetting was incorrect. The Government 
contends, as set forth below, that the instructions were 
entirely correct. 


(1) 


Initially, it is deemed appropriate to quickly dispose 
of the contention relating to the Congressional purpose. 
This claim is completely frivolous. The argument, in 
essence, is that the jury should have been instructed that 
the Congressional intent, as expressed in the Preamble to 
the Gun Control Act of 1968,*' was to prevent firearms 
from reaching criminals; not to discourage the lawful 
ownership and use of firearms by law-abiding citizens. 
(See A-55 for the full charge requested). 


The case cited by appellant, in support of this charge, 
Huddleston v. United States, 415 U.S. 814 (1974), does 
not concern instructions to the jury, but the constitu- 
tionality of 18 U.S.C. §922(a)(6). Thus, the case is 
simply inapposite. 


While a preamble may be resorted to for statutory 
interpretation under certain conditions, Huddleston v. 
United States, supra, at p. 824; 82 C.J.S. Statutes § 349; 
cf. McKinney’s Statutes, § 122, the question of statutory 
intent is, we submit, one of law for the court and not 
of fact for the jury. Thus, the appellants were not 
precluded from advancing a theory of defense. Cf. United 
States v. Alfonso-Perez, 535 F.2d 1362, 1365 (2d Cir. 
1976). Moreover, the motive for transportation or re- 
ceipt of the firearm is not a defense since there is no 
requirement of scienter under §922(a)(3). United 


28 Public Law No. 90-618, Section 101 
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States v. Jones, 481 F.2d 653, 654 (2d Cir. 1973). Ac- 
cordingly, the claim is without merit. 


(2) 


Turning to the instruction concerning the term 
“State where he resides,” as used in § 922(a)(3), it is 
contended that the district court’s charge incorrectly 
equated domicile with residency. While the statute may 
not require actual domicile, it certainly requires more 
than mere physical residence, or in other words, a hybrid 
between the two. Therefore, we contend that the charge, 
taken in its entirety, and in light of the evidence in 
this case, was not inadequate and did not constitute re- 
versible error. 


The initial question is whether the term residence, 
as used in § 922(a)(3), means domicile. Examination 
of the legislative history shows that the Congress simply 
did not consider the issue. Nowhere is there mention of 
the term domicile or any discussion of the word residence. 
But it is clear that the Congressional purpose was to 
prevent the purchase and subsequent interstate trans- 
portation of guns by the “out-of-state nonresident’’ 
(Senate Report, 1968 Code Cong. and Admin. News, 
2164; emphasis added). The statutory scheme was ex- 
pressly designed to prohibit “{a]ny person other than a 
licensee . . . from transporting or receiving in his Stats 
of residence any firearm purchased or otherwise obtained 
by him outside that State’ (House Report, 1968 Code 
Cong. & Admin. News, pp. 4418-19; emphasis added). 


Consistent with this purpose and in order to “carry 
out the provisions of” the statute, 18 U.S.C. § 926, the 
Secretary of the Treasury, defined “State of residence,” 
in pertinent part, as “[t]he State in which an individual 
regularly resides or maintains his home . . . . Temporary 
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sojourn in a State does not make the State of temporary 
sojourn the State of residence.” 27 CFR, £178.11. 
Certainly, what was contemplated was more than mere 
physical residence, the place where an individual stops 
to rest or to visit. United States v. Jones, supra. In- 
deed, the Secretary gave two examples to clearly set 
forth the distinction.** To hold otherwise, th.: the 
statute means mere physical vesidence, without fur- 
ther indicia of permanence, wouid completely emascu- 
late the legislative scheme. There would be no meaning 
to the statute; anytime an individual purchased a gun 
while on a visit or during a brief stay in a state other 
than his residence, his stop-over in the other State would 
be sufficient to create residence. This result would be 
cortrary to the expressed intent of Congress. On the 
other hand, to construe the statute, as the Secretary has 
done, would be cons‘stent with the expressed Congres- 
sional purpose. 


Tnis conciusicn, that the word residence does not 
mean domicile, does not, however, render the instruction 
reversible error. In United States v. Jones, supra, this 
Court approved an instruction that, while not so char- 
acterized, was a charge that defined “residence” under 
$ 922(a)(3) to mean domicile. The jury was instructed 


2498 C.F.R. § 178.11 provides: 

Example 1. A maintains his home in State X. He 
travels to State Y on a hunting, fishing, business or other 
type of trip. He does not become a resident of State Y 
by reason of such trip. 

Example 2. A maintains a home in State X and a 
home in State Y. He resides in State X except for the 
summer months of the year and in State Y for the summer 
months of the year. During the time that he actually 
resides in State X he is a resident of State X, and during 
the time that he actually resides in State Y he is a 
resident of State Y 
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that “ ‘residence’. . . is the place where [a person] dwells 
at the time in question and plans to dwell for the in- 
definite future.” * Approving such instruction, this 


*5 The entire charge in the Jones case was as follows: 

“The area of dispute, as I think you know, tends to 
f.cus on the element of residence and on the question 
to be more specific and a littie simpler whether within 
the meaning of this law at the time in question, when he 
came to New York on that bus trip, New York State was 
the state of this defendant’s residence. 

“Now, with that as the center of this short and nar- 
rowly defined case, let me say to you a few propositions 
about the meaning of residence as you will consider it 
and apply it in this case. 

“First of all, to restate the issue, I think you were made 
aware yesterday afternoon that the crux of the disput 
between the government and the defense here centers on 
the question whether, after he had left the service, the 
defendant proceeded to make Alabama and, apparently, the 
home of his uncle the state of his residence rather thar 
in New York, the place where he had lived for some years 
before entering the military service and where he has 
lived for the period since he returned eventually on that 
bus trip. 

“I am not going to repeat the evidence on that subject 
or any other, in fact. The evidence was brief. You heard 
it. You all paid attention to it and it will be your col- 
lective recollection, in any event, that will control. I hav 
just reminded you of the general character of that evidence 
to formulate what appears to be the central issue of your 
determination. 

“As to the meaning of the word “residence” or the con 
cept of residing, as you will apply it in deciding this case 
a person’s residence in the legal setting that concerns you, 
as in your own factual use of the English language pretty 
much, residence refers normally for our purposes here to 
the place that a person calls and treats as his home. It is 
the place where he dweils at the time in question and plan 
to dwell for the indefinite future. 

“It need not be, as you weli know, a place where he 
plans to dwell or stay or make his home forever. In our 


Footnote continued on following page] 
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Court wrote that the charge in question, which had not 
been objected to, “properly framed the central issue as 
whether Jones had ever become a resident of Alabama.” 
481 F.2d supra, at p. 654. 


Turning to the charge in this case, Chief Judge 
Mishler’s instructions on residence, which extended over 


five pages, were as follows: 


society where we are quite >ol people with some fre- 
quency change their places of abode, the places where they 
live They change their residences, but your residence 
anybody’s residence in this context, is the place where you 
or he or one dwells at a given time and intends to continue 
to dwell for some indefinite period into the future 

“If you live in state “A” and you give up your dwelling 
there and ycu move or you proceed to move to a new home 
in state “B”, planning that you will dwell in that second 
s‘ate, state “B”, from then on and to live there for the in 
definite future, then state “B" becomes your residence at 
that point ¢* soon as you make the move 

“On the ucher hand, if you live in state “A” and that is 

ir home and the place you intend to make your home 

he indefinite future and if you go visit to state 

even if that is intended to be of some duratic., 
your home remains state “A” and state “A” continues to be 
the state where you reside, the state of your residence in 
the meaning that you will apply in this case 

“If you live in state “A” and you have a plan or a hope 
or an expectation that at some uncertain and distant future 
time you will move to state “B” or some other place, then 
state “A” remains the state in which you reside, remains 
the state of your residence until that plan becomes reason- 
ably definite and the anticipated move becomes reasonably 
concrete and imminent and not something in the far off and 
distant vague and uncertain future. 

“Now, I have wrung a few changes on this conception 
of residence in the hope that that will help you to focus on 
your problem and to understand the meaning of that con 
ception as you will apply it in this case to the resolutio 
of what I suggest is probably the correct question for your 
determination of the case.” 
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“Residence as used in the statute is defined in 
legal terms as domicile. That doesn’t help you 
much—saying it’s domicile but I want the record 
to show that I entend [sic] charging the jury that 
as used in this statute residence is domicile. 


You cna [sic] have any number of homes. 
You can have a home at the beach and if you are 
rich enough you might have a home in Monaco 
and you can have a home in Florida and an apart- 
ment in New York. But, you can only have on 
residence, as I am defining it, for the purpose of 
this statute. 


Residence, as used in this statute, means the 
place where the indivicual dwells, regarding it as 
his or her home as dis. ‘guished from the other 
places. 


It is the place where one intends to live for 


an indefinite time. The individual in his or her 
own mind doesn’t say well, I’m going to be here 
for three days and then I’m going to leave the 
place and never come back. That wouldn’t be a 
residence. 


It doesn’t matter if the party lived there for 
20 years. If the party at the particular moment 
said well, I’m leaving next week and going some- 
place else, that’s an intention to abandon the resi- 
dence and take up a pnw residence. It is not 
yet acquiring the new ! esidence. 


Domicile is usually the place where you have 
your personal effects, your belongings, your house- 
hold goods, your valuables. It is the place where 
you regularly receive mail. It doesn’t matter 
what the form of the dwelling is. It might be a 
hotel room that you regard as your permanent 
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residence; it might be an apartment, a rental 
apartment; it might be a cooperative apartment or 
a condominium; it may be a little hut and it may 
be a twenty room house. 


In this case there is evidence in the record that 
the defendant Young said she was going home; 
that she went to the home or residence of her 
father and mother in Huntford or some such 
place in California—-1 don’t remeinber—lI see the 
foreman is ready to tell me but it doesn’t matter 
you see, you remember things better than I so 
don’t count on my recollection because yours is 
probably better—in approximately the middle of 
the summer of 1975; remained there approxi- 
mately ten days and then went to some address, 
as I recall, on 6th Street in Los Angeles and 
then came bac to Brooklyn to 925 Union Street. 


In determining the defendant Young's resi- 
dence during that period of time, you must deter- 
mine whether, when she left 925 Union Street, 
Brooklyn, she actually gave up, surrendered her 
home and went to California never intending to 
return to 925 Union Stree: and intending to go 
to California and remain there for an indefinite 
period of time. 

The significant evidence as to whether or not 
the defendant gave up her residence at 925 Union 
Street is whether she took her belongings with her. 


Evidence that an individual packed up and 
moved all of his or her belongings would be very 
strong evidence—not determinative but strong evi- 
denc -that he or she gave up his or her residence. 


Of course, leaving a residence and intending 
to leave behind all personal effects and move out 
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of the state—if that is shown—then that too, is 
strong evidence. A party doesn’t have to physic- 
ally carry everything. So, you decide whether the 
defendant Young abandoned, gave up, surrendered 
her residence in Brooklyn. For before you can 
acquire a new residence, as in this case the evi- 
dence must show that, Mis: Young, gave up her 
then current residence in Brooklyn and went to 
California intending to reside for an indefinite 
length of time in California, and resided in Cali- 
fornia with that intention. 


Now obviously, a brief sojourn intending to 
return to a residence is neither abandoning nor 
giving up the old residence nor establishing a 
new one. 


However, the fact question remains for you to 
decide and in the context of this case it is the 
Government that must prove residence at the time 
of the transnrortation. 


So, with all the evidence of going to California, 
the statements made by the defendant Young— 
you decide whether the Government proved beyond 
a reasonable doubt that at the time of the trans- 
portation the defendant Young was a resident of 
the State of New York.” (A-102-106). 


While the statement that “you can only have one 
residence, as I am defining it, for the purpose of this 
statute” (T. (II) 797; A-102) vvas not in accord with the 
definition of residence set forin in Title 27, C.F.R., its 
inclusion was not prejudicial in this case where there 
was no claim that appellant simultaneously had two 
residences. The issue, rather, as set out in Young’s 
Request to Charge (Request No. 14; A-56) concerned the 
alleged relocation from one State to another; an issue 
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that was covered in the court’s charge. Indeed, under 
the circumstances in this case, that was the crucial 
issue—whether Young, when she was at her father’s 
home for approximately ten days in the summer of 1975 
(T. (II) 503), had transferred her residence to Cali- 
fornia-_not whether she had or could have had two 
residences at the same time.** On this issue, the court’s 
charge was similar to that given by Judge Frankel in 
the Jones case, supra, which charge was proposed by 
the Government here (T. (II) 562) and to which counsel 
for appellant Young stated: “I don’t have too much 
objection to his proposed charge. I think it kind of 
follows along.” Counsel, however, then excepted to the 
charge ‘“‘on the position that it doesn’t follow, it does not 
follow the language that we find in the official publica- 
tion of the Department of the Treasury” (T. (II) 562- 
63). 


The jury, based on the instructions given, was en- 


titled to have found that Young, during her ten day 
visit to her father, had changed her residence. But, 
bviously, the jury rejected this claim which it was 
squarely asked to consider and decide.’ When the evi- 


Ycung’s counsel also requested a charge that “a person 
may have a legal residence in two states.” (A-56}. However, as 
tte facts developed in this case such a charge was clearly not 
consistent with the evidence. Therefore, it would have been 
proper to have denied this charge simpiy on the ground that it 
had no evidentiary support. 

* At one point during the charge, the court stated: 

. one of the hotly disputed issues in this case is the 

residence of Young at the time she al!.+redty transported a 

gun into the State of New York—the Government says 

she was a resident of the State of New York residing at 

925 Union Street in Brooklyn while the defendants say 

she was not at that particular time; that she had given 

up, abandoned her reside:ce in New York and became a 

resident of California.” (T. (II) 754-55; A-60-61). 
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dence is viewed in the light most favorable to the Govern- 
ment, United States v. Glasser, 315 U.S. 60, 80 (1942). 
the jury was clearly entitled to find that Young’s resi- 
dence, during the time in question, was New York. Her 
contention that when she visited her father for ten days, 
without changing any postal records, utility records, 
bringing any substantial luggage, etc., she had changed 
her residency was simply rejected by the jury.” 


(3) 


It is contended by appellant Chin that the charge on 
the elements of the transportation count was incorrect 
in that the court omitted the alleged requirement that 
“the person who received the weapon must be the same 
person who obtained the weapon” ‘App. Chin’s Bhief, 

at the crime is only ap- 


D 
pp. 21-22). It is his claim tha 


** Appellant Young in Point III of her Brief contends, in a 
related argument, that the district court improperly excluded 
testimony which was, so it is argued, relevant to ner state of 
mind on the issue of residency. It is claimed that the court 
refused to permit her father to testify about what his daughter 
said when she returned to California, beyond that she had come 
“to California to establish her residence” (T. (II) 502-503). The 
implication is that relevant evidence concerning her state of mind 
was precluded. This is not so. The court held that her father 
could “testify that [his daughter] said she was coming to Cali- 
fornia (T. (II) 500) and “that she intended to live in California 
permanently” ‘T. (II) 501), but “not the reason .. . not that 
she had a fight with Kenneth Chin” (T. (II) 500). 

Certainly, hearsay statements are admissible to show intent 
to establish domicile. Cf., Rule 803 (3), Fed. Rules of Evidence; 
1 Weinstein’s Evidence, € 803(3)[03]; 6 Wigmore, Evidence (3d 
Ed.), compare § 1727 with § 1784. However, the excluded evi- 
dence would only have provided a reason for the statement and 
would not have been evidence of her then existing state of mind 
This mental state was established with the discretionary admission 
of her father’s testimony that his daughter told him that she 
intended to return to live in California permanently. Accordingly 
the ruling was correct. 
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plicable “to those instances in which the person obtaining 
and receiving {the firearm] are the same person” (/bid.). 
We submit that this claim is totally frivolous. 


Section 922(a)(3) provides: “‘a) It shall be unlaw- 
ful—i3) for any person . . . to transport into or receive 
in the State where he resides . . . any firearm purchased 
or otherwise obtained by such person outside that State.” 
Clearly, the statute does not contemplate that the person 
charged with illegally receiving or transporting the fire- 
arm must have been the same person who physically did 
the act. Obviously, what the language means is that to 
be liable under this section, the act of transporting or 
obtaining must have been committed without the State 
of residence of the defendant, either directly by the de- 
fendant or have been caused to be committed by the de- 
fendant, 18 U.S.C. § 2(b), or have been procured by the 
defendant, 18 U.S.C. §2(a). Certainly, however, there 
is no indication that the Congress intended to withdraw 

$ 922(a)(3) violation from prosecutions under 18 

C. § 2.” 


Accordingly, this wholly meritless contention should 
be rejected. 


2° Defendant Chin disingenuously suggests that this result 
is mandated because the purpose of the law was to regulate the 
mai! order acquisition of firearms. (App. Chin's Brief, p. 23). 
This is, of course, one of the purposes of the statute. (1968 Code 
Cong. & Admin. News, 2164). However, the statute was also 
intended to regulate the “out-of-state non-resident” source of 
weapons (/bid.). Certainly, therefore, the Congress could not 
have intended to have impliedly repealed 18 U.S.C. § 2, insofar 
as this section is concerned. Rosencrans Vv. United States, 165 
U.S. 257 (1897). This conclusion is even more compelling when 
it is recognized that 18 U.S.C. §2 vital to this gun control 
legislation. Without it, a person could simply, by the simple 
means of not physically leaving his own State, avoid criminal 
prosecution for obtaining and transporting firearms from with- 
out his own State, into that State. 
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(4) 


Finally, appellant Chin contends that the district court 
incorrectly charged that he could be found guilty as an 
aider and abettor on the transportation counts even if 
the jury were to find that Young, herself, was innocent 
because she was a resident of California at the relevant 
time. To support his contention, Chin quotes that por- 
tion of the charge in which the court did, indeed, state 
that “the mere fact that you must find the defendant 
Young guilty by reason of failure to prove residence does 
not exculpate Mr. Chin” ‘App. Chin’s Brief, p. 30). 
However, Chin completely ignores the district court’s 
instruction concerning 18 U.S.C. §2(b) (T. ‘il) 789- 
791; A-94-96). 


In instructing on the effect of §2(b), Chief Judge 
Mishler, characterizing the theory as “aiding and abet- 
ting” stated, as set forth in that section, that: “Whoever 
willfully causes an act to be done which if directly per- 
formed by him or another would be an offense against 
the United States is punishable as a principal” (T. (II) 
790; A-95). Since, Chin had been proven (as part of 
his case) to be a resident of New York at the time the 
firearm was transported into the State of New York, 
this instruction was entirely correct. United States v. 
Rappaport, Docket No. 76-1291, Slip. op. 423, 429-30 
(2d Cir., November 4, 1976) ‘an intemediary need not 
be guilty of the crime with which the defendant is 
charged pursuant to Section 2(b))}. Accordingly, this 
claim is baseless. 
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POINT IV 


There Was Sufficient Evidence to Sustain Chin’s 
Conviction. 


Appellant Chin contends that there was insufficient 
evidence to sustain his conviction on either count. Es- 
sentially, he argues that there was not an adequate 
basis to support the finding of the jury that he had 
illegally received the AR-180 semi-automatic rifle after 
it had been transported from California. This argument 
is grounded in his peculiar reading of the statute which, 
according to him, requires that the person charged with 
receiving the firearm be the one who physically obtained 
it out-of-state.°° He also argues that there was insuffi- 
cient evidence to prove that he had aided and abetted 
the illegal transportation of the riflle by Young from 
California to New York. The Government contends that 
viewing the Government’s evidence in the most favorable 
light, as it must be viewed, Glasser v. United States, 
supra, there was adequate evidence from which sufficient 
inferences of Chin’s guilt could be drawn to sustain the 
jury’s verdict. 


(1) 


Turning the first to the receiving count, the Govern- 
ment established that on July 29, 1975, appellant Young, 
with whom Chin had been living together continuously 
since her graduation from college in June, 1973, pur- 
chased an AR-180 semi-automatic rifle in Inglewood, 
California. It was further established that on October 
4, 1975, this firearm was seized by federal agents, when 
they executed a search warrant at Apartment 4-B, 925 


39 As discussed in Point III (3), supra, pp. 43-44, we 
contend that this reading of the statute is incorrect. 
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Union Street, Brooklyn, New York. This apartment had 
been jointly occupied by Chin and Young since July 3, 
1974. Also seized from the apartment were two other 
semi-automatic rifles, one of which, an AR-7, was re- 
gistered on July 15, 1975 by Chin with the New York 
City Firearms Control Board. Another firearm, an M-1. 
semi-automatic rifle although not seized from the apart- 
ment, was established to have been similarly registered 
by Chin or August 25, 1975. It was also proved that 
this M-1 had beca delivered for repair to a gunsmith, by 
both Chin and Young, on September 6, 1975 and that, the 
previous week they had together visited his shop to dis- 
cuss the repair of the rifle. Moreover, records of the 
Firearm Control Board established that. on July 1, 1975, 
Young had possessed no guns in the City of New York. 


These circumstances, we submit, allowed the jury to 
find that the subject AR-180 semi-automatic rifle was 
jointly possessed by Chin and Youag and that both exer- 
cised, at the time of seizure, dominion and control over 
it. United States v. Craven, 478 F.2d 1329, 1333 (6th 
Cir.), cert. denied, 414 U.S. 866, rehearing denied, 414 
U.S. 1086 (1973). The evidence that both jointly oc- 
cupied the apartment since July 1974; that both had 
lived together, both there and elsewhere, for an extended 
period of time; and that both jointly indicated tc the 
gunsmith their interest in guns and that they were “gun 
oriented,” virtually compels the conclusion that the firearm 
was in their constructive joint possession. 


As stated in the Craven case, supra, which involved the 
illegal possession of firearms: 


“Possession may be either actual or constructive 
and it need not be exclusive but may be joint. 
Actual possession exists when a tangible object is 
in the immediate possession or control of the party. 
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Constructive possession exists when a person does 


not have actual possession but instead knowingly 
has the power and the intention at a given time to 
exercise dominion and control over an _ object, 
either directly or through others. Both actual 
possession and constructive possession may be 
proved by direct or circumstantial evidence. It is 
not necessary that such evidence remove every 
reasonable hypothesis except that of guilt.” (Jd. 
at p. 1333, citations omitted). 


Since, as shown, the evidence clearly permits a 
finding that the rifle was constructively possessed by 
Chin, the further question is whether such finding, to- 
gether with all the other evidence, allows the inference 
that he received the rifle in New York. We submit 
that it does. Although there was no further direct evi- 
dence, the fact that Chin possessed the rifle soon after 
it was imported into New York would, as the count 
charged, permit the inference that Chin had “received 
the weapon and that when he received the weapon he 
knew that the weapon was unlawfully transported in 
the State of New York” (T.(11)795; A-100). 


It is submitted that even if each of the items of evi- 
dence discussed above “is susceptible of an explanation 
other than... |Chin’s! participation” in the crime, those 
“pieces of evidence must be viewed not in isolation but in 
conjunction” United States v. Geaney, 417 F.2d 1116, 1121 
(2d Cir.), cert. denied, 397 U.S. 1028 (1969). The evi- 
dent purpose of Young’s trip to California; the joint pos- 
session of other guns with Young; the joint statement 
about their interest in guns; the inference arising from 
their joint possession of other rifles; the inference arising 
from the registration by Chin of two rifles with the Fire- 
arm Control Board; and the reasonable inference to be 
drawn from all the above—‘“each of [these] episodes . 
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gained color from each of the others.” Jd. at 1121, 
quoting from United States v. Monica, 295 F.2d 400, 401 
(2d Cir. 1961), cert. denied, 368 U.S. 953 (1962). When 
so viewed, Chin’s receipt of the firearm is amply estab- 
lished. Indeed, the e\.vence here is such that “a reason- 
able mind might fairly conclude guilt beyona a reason- 
able doubt” United States v. Taylor, 464 F.2d 240, 243 (2d 
Cir. 1972), quoting from Curley v. United States, 160 
F.2d 229, 232-33 (D.C. Cir.), cert. denied, 331 U.S. 837 
(1947). Accordingly, the verdict of the jury should not 
be disturbed. 


(2) 


Concerning the transportation count, the evidence 
while close is, we submit, sufficient to sustain the jury's 
verdict. Without reiterating the facts, set forth above, 
it is noteworthy to add, i nnection with this count, 
that it was established that Young had returned to Cali- 
fornia for a brief ten day visit with her parents, and, 
that approximately one month later, she returned to 
New York after stopping to see friends in Los Angeles. 
It was further established that Young originally had 
moved to New York against the wishes of her parents. 
From this, it is certainly reasonable to infer that Chin, 
who the evidence established had jointly possessed fire- 
arms with Young, knowingly aided and abetted her pur- 
chase of the weapon in California during her unaccom- 
panied visit to her parents and that she was to bring 
it back with her when she returned to New York. In- 
deed, from the fact that he had received and possessed 
the rifle, the conclusion follows that Chin had participated 
in its transportation from the place of purchase to New 
York. Cf. McAbee v. United States, 434 F.2d 361 (9th 
Cir. 1970). 


Accordingly, the conviction of appellant Chin on the 
transportation count should, likewise, not be disturbed. 
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CONCLUSION 


The judgments of conviction should be affirmed. 


Dated: Brooklyn, New York 
January 26, 1977 
tespectfully submitted, 
DAVID G. TRAGER, 
United States Attorney, 
Eastern District of New York. 
BERNARD J. FRIED, 


Assistant United States Attorney, 
Of Counsel. 
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